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PREFACE

P.1 PURPGCSE

The purpose of this Directive is to prescribe the procedures and
gui delines for Marshall Space Flight Center’s (MSFC) Alternative
D spute Resolution (ADR) Programfor the informal (pre-conplaint)
stage of the Equal Opportunity (EO discrimnation conplaint
process.

The MSFC ADR Programis a nediation process designed to resolve
al | egations of workplace discrimnation through the facilitation
of a neutral third party. It provides an inpartial and

i ndependent forumfor the parties to discuss the dispute and
develop a realistic assessnment of their own as well as the other
party’s position and alternatives. MSFC s ADR process is
designed to ensure fairness for all parties, enforceability of
agreenents, and adherence to the Equal Enpl oynent Cpportunity
Comm ssion (EEQC) core principles as outlined i n EEOC Managenent
Directive (MD) 110. The overall objectives of the ADR Program
are to pronote open communi cation between di sputing parties,
reduce costs, and resolve allegation at the | owest possible
organi zational level at the earliest opportunity.

P.2 APPLICABILITY

This procedure applies to MSFC and off-site | ocations.
P.3 AUTHORI TY

a. The Gvil R ghts Act of 1991

b. Admnistrative Dispute Resolution Act of 1996

c. EECC Regulations at 29 CFR Part 1614

d. NPD 2010.2, “Alternative D spute Resol ution”

P.4 APPLI CABLE DOCUMENTS

EEOCC Managenent Directive 110

P.5 REFERENCES

None
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P. 6 CANCELLATI ON

None

Oiginal Signed by
Carolyn S. Giner for

A. G Stephenson
Di rector

CHECK THE MASTER LI ST at https:// repository. nsfc. nasa. gov/directives/directives. htm
VERI FY THAT THI S | S THE CORRECT VERSI ON BEFORE USE



Mar shal | Procedures and Gui del i nes
0s01

Al ternative Dispute MPG 2010. 1 Revi si on: Baseline
Resol uti on Process

Date: March 27, 2000 Page 6 of 18

DOCUMENT CONTENT

1. DEFI N TIONS

1.1 Alternative D spute Resolution. A process designed to
resol ve disputes in a manner that avoids the cost, delay, and
unpredictability of the traditional adjudicatory process.

1.2 Mediation. A dispute resolution process in which a trained,
inpartial third party helps two or nore parties negotiate a
consensual and informed resolution to di sputes based on

al l egations of discrimnation. Mediation enphasizes problem
solving rather than a determ nation of fault or adversari al
procedur es.

2. RESPONSI BI LI TI ES

2.1 EO Counselors. The EO Counselors are responsible for
advi si ng aggri eved persons (the individual alleging

di scrimnation) that, where the Center agrees to offer ADRin a
particul ar case, they may elect to participate in the Center’s
ADR program or continue in the traditional EO counseling process.

2.2 EOOficer. The EO Oficer is responsible for managenent
and adm nistration of the ADR Program As such, the EO Oficer
will nonitor the process to ensure conpliance with established
policies, timeframes, and that terns of settlenent agreenents are
inpl emented in a tinmely manner.

2.3 Mediator. The nmediator is a trained neutral third party
responsi bl e for guiding and assisting disputing parties in
reaching a resolution agreenent that is acceptable, fair, and
reasonable. The primary source of MSFC neutrals will be the
Ceneral Services Adm nistration (GSA) governnmentw de equa
opportunity services contract.

2.4 Managenent Representative. The Managenent Representative is
a senior managenent official who has been del egated authority by
the Center Director to enter into settlenent agreenents that are
bi ndi ng on the Center/Agency. As such, the Managenent
Representative is responsible for ensuring that settlenents are
fair and reasonabl e as reveal ed by the facts devel oped during the
medi ati on process and agreed to by the disputing parti es.
Managenent officials with direct involvenent in the dispute wll
not serve as the person with settlenent authority.
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3. PROCEDURE

This ADR process addresses di sputes covered by Title VII of the
Cvil R ghts Act of 1964, as anended (race, color, sex, religion,
national origin, and reprisal); the Age Discrimnation in

Enpl oyment Act (age over 40); the Rehabilitation Act (physical or
nment al handi cap); and the Equal Pay Act (discrimnation on the
basi s of wages based on sex).

The process is voluntary for both the aggrieved individuals and
the Center, and settlenents are voluntary with no finding of
fault on the part of either party.

The aggrieved individual is entitled to have a representative
during the nediation process.

3.1 During the pre-conplaint counseling stage of the process,
the EO Counselor will informthe aggrieved individual of MFC s
vol untary ADR Program and offer the option to participate. |If
t he aggrieved individual elects to participate in the nediation
process and the Center agrees, the individual will sign the

el ection and agreenent forns to nedi ate (Appendices A and B)
The total tinme allocated for both counseling and ADR shall not
exceed 90 cal endar days. Either party may term nate the ADR
procedure at any tinme and return to the EEO process.

3.2 If the aggrieved individual and the Center agree to

medi ation, the EO Oficer will assign a nediator who is
acceptable to both parties. The nediator will be provided a
letter of authority to nediate all aspects of the conplaint. The
EO Oficer will also designate a nanagenent representative who is
not directly involved in the case. The nanagenent representative
will be provided a letter of authority granting ultinmate
authority to resolve the conplaint. The EO Oficer or Counsel or
will brief the nmanagenment representative on the particul ars of
the allegation prior to nediation.

3.3 If a settlenment is reached during the nediation, the

medi ator will reduce the terns of the settlenent to witing
(sampl es, Appendices C and D). The agreenent will be reviewed by
the Chief Counsel’s Ofice for legal sufficiency. The settlenent
agreenent will be signed by the aggrieved individual, his/her
representative, the Managenent Representative, and other parties
as deened necessary. |In considering resolutions, the Managenent
Representative will adhere to appropriate |aws, regul ations, and
Agency/ Center policies. As such, the Managenent Representative
shoul d consult with the EO Oficer, Chief Counsel, Human
Resources, or other officials as appropriate during the course of
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the settl enent negotiations. Agreenents reached through ADR and
signed by the appropriate parties are binding on the Agency and
enf orceabl e under current EEQOC regul ati ons.

3.4 Al settlenent agreenents involving age discrimnation wll
contain the appropriate settlenent provisions required by the
O der Wirkers Benefit Protection Act.

3.5 In the event that the parties are unable to reach a

resol ution, the aggrieved individual will be referred back to
counseling. The EO Counselor will issue a notice of fina
interview and right to file a formal conplaint to the aggrieved

i ndi vidual in accordance with 29 CFR Part 1614. Nothing said or
done during attenpts to resolve a conplaint through ADR can be
made the subject of an EEO conplaint. Likew se, an agency

deci sion not to engage in ADR, or not to make ADR avail able for a
particul ar case, or an agency failure to provide a neutral party,
cannot be made the subject of an EEO conpl ai nt.

3.6 Confidentiality. The nediation proceedings will be kept “in
confidence” except where such disclosure would be permtted or
required by | aw (see NPD 2010.2, Section 1.1, “Alternative

D spute Resolution.”)

3.7 Criteria for Case Selection. The Center will consider
requests for mediation on a case-by-case basis. The Center shal
consider not using ADR in the follow ng circunstances:

* Need for precedent or certainty

* Anticipation of bad faith

« \Wien one party mainly seeks del ay

* Public policy devel opnment — openness/record needed

* Options are dictated or limted by |aw

 Serious power inbalances exi st

* Linkage to existing litigation

e Qutconme will have significant effect on individuals not
directly involved in the dispute

* ADR is an inproper substitute for other required action

» Cases involving allegations of crimnal activity

* Repeat filers unless all active cases are presented for
settl enent

3.8 Evaluation. At the conclusion of the nediation initiative,
the parties to the nediation will be requested to conplete an
evaluation form The information will assist the Center in

eval uating the overall effectiveness of the ADR Program
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4. RECORDS

Since confidentiality considerations will be naintained

t hroughout the ADR process, no witten records of the nediation
proceedi ngs will be naintained.

5. FLOW D AGRAM

See Appendi x E.
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APPENDI X A

MSFC S DI SPUTE RESCLUTI ON PROCESS ELECTI ON FORM

Dear Aggrieved | ndividual :

Your witten consent is required for participation in the
voluntary Alternative Dispute Resolution Process (ADRP). The
ADRP is limted to sixty (60) days. |If your conplaint is not
resol ved through this process, it will be processed in accordance
with the provisions of Title 29 CFR Part 1614.

o The MSFC Alternative Dispute Process has been fully
expl ai ned to ne.

o Yes, | want to participate in the Alternative Dispute
Resol uti on Process.

| understand that by participating in this program | am
not waiving any rights for further processing of ny
conplaint under Title 29 CFR Part 1614.

o No, | do not want to participate in the Alternative
D spute Resol uti on Process.

Aggrieved Individual’s Signature Dat e
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APPENDI X B

AGREEMENT TO MEDI ATE

Thi s agreenent concerns

The parties bel ow agree to engage in nediation in good faith to explore issues
and options as possible resolutions of part or all of their dispute. The
parties agree to the foll ow ng:

Medi ation is voluntary and nmay be ended at any tine by any party or the
nmedi ator/ s.

The parties understand that the mediator will not decide anything, give |ega
or other professional advice, evaluate the dispute, or pronote any particul ar
outconme. The role of the nediator is to listen; help the parties clarify
their issues, interests and statenents; and generally facilitate the parties’
negoti ati on.

Everything said and done in nediation is confidential, except as specifically
provided in or waived in witing under applicable laws. |In addition, unti
reduced to witing and signed by all parties, all ternms of any offers,
options, and agreenments made in connection with the nediation are consi dered

non- bi ndi ng proposals and are confidential. Unless the parties specifically
agree otherwise in witing, a witten agreenent reached through nediati on and
signed by all parties will not be confidential. Confidentiality is waived by

everyone signing below as to threats of inmnent harm

The nmediator/s will not voluntarily testify on behalf of any party. The
parties agree not to subpoena the nediator/s or the nediator/s’ records. The
parties understand that the nediator/s’ notes are destroyed after the

medi ati on and that any docunents subnitted to the nediator/s are returned to
the party who subnitted it.

Since the parties are negotiating matters that affect their legal rights, the
parties have the right and opportunity to consult wth i ndependent |ega
counsel at any tine and are encouraged to do so.

Conpl ai nant’ s signature date
Conpl ai nant’ s Representative’'s signature dat e
Medi ator’ s signature dat e
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Managenent Representative's signature dat e
APPENDI X C

SAMPLE GENERAL SETTLEMENT AGREEMENT FORM

COVPLAI NANT" S NAME
V.

ADM NI STRATOR, NASA,
RESPONDENT

Conpl ai nant and Respondent, National Aeronautics and Space

Admi ni stration, (hereinafter NASA, or the Agency) do hereby enter into this
agreenment to settle the above-captioned conplaint. The parties to this
Settl ement Agreement recognize that this agreenent settles clainms of
discrimnatory treatnent. The terns and conditions that constitute this
agreenent are set forth bel ow as foll ows:

1. The Agency agrees to and/or to provide to
t he Conpl ai nant by or before the expiration
of cal endar days followi ng the execution of this Settlenment Agreenent.
2. The Agency further agrees that it will not engage in any act, nor will it

approve of or sanction any act, which shall constitute retaliation or reprisa
agai nst Conpl ai nant resulting from Conpl ai nant’s invol venent in this process.

3. In exchange for this representation, Conplainant agrees to the foll ow ng:

(a) By signing this Settlenment Agreenent, Conpl ai nant hereby

di smi sses and withdraws, with prejudice, this Conplaint and al
pendi ng conpl ai nts agai nst this Agency, regardl ess of the nature of
the conplaint including, but not linted to conplaints filed by
Conpl ai nant on , , .

(b) Conplainant will execute any ot her docunent necessary to

i mpl ement and effectuate the provisions of this Settlenment
Agreenent, including but not Iimted to a witten withdrawal with
prejudi ce of this Conplaint, and any ot her conplaint w thdrawn
pursuant to this agreenent.

(c) Conplai nant agrees that none of the events set forth in the
above-cited Conplaint, and any other conplaint w thdrawn pursuant
to this agreenment, shall be used by Conpl ai nant as the basis for
any subsequent action against the United States, or any of its
agenci es, officers, enployees or agents, including wthout
l[imtation, any individual referenced in the conplaint and the
record thereof, in any admnistrative, judicial, or other forum

(d) Conplainant agrees to settle, rel ease, and forever discharge
the United States, NASA, its officers, and enpl oyees, both past and
present, in their individual, personal, and official capacities,
directly and indirectly fromall clainms, conplaints, appeals,
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demands, debts, damages, attorney fees and costs, and any causes of
action whatsoever arising out of the events set forth in the above-
cited Conpl aint, and any other conplaint wthdrawn pursuant to this
agr eenent .

(e) Conplai nant acknow edges that by virtue of this Settl enment
Agreenent, Conplainant is waiving rights and clains under various
Federal laws, including but not limted to Title VII of the Cvil
Rights Act, 42 U S.C. 2000e, et seq.; the Age Discrinination in
Enpl oynment Act (ADEA), 29 U . S.C. 621 et seq.; the O der Wrkers
Benefit Protection Act, 29 U S.C. 626 et seq.; and the
Rehabilitation Act, 29 U S.C. 791 et seq.

4. This Settlenent Agreenent shall be bindi ng upon Conpl ai nant as well as
Conpl ai nant’ s heirs, assigns, representatives, proxies, guardi ans, or any
ot her person or entity acting on behalf of, or at the behest of Conplai nant.

5. This docunent represents and expresses the entire agreenent between
Conpl ai nant and NASA resol ving the above-cited Conplaint. No other prom ses
oral or witten have been nade or if made, are not binding. This docunent
cannot be altered, nodified, wthdrawn, rescinded, or supplenmented in any
manner after the date upon which it becones effective pursuant to the terns
contained in Paragraph 11 of this Agreenent, unless nmutually agreed in witing
by the parti es.

6. |If Conpl ai nant believes that for whatever reason, the Agency has not
specifically conplied with the terms of this Settlenment Agreenent, Conpl ai nant
may request that said terns be specifically inplenented, or alternatively,
that the Conplaint be reinstated for further processing at the point
processing closed, in accordance with procedures found in 29 C.F. R 1614.504.
Any such request must be nmade within 30 cal endar days of the date the
Conpl ai nant knows or reasonably shoul d know of the nonconpliance. The request
nmust be forwarded to the ASSOCI ATE ADM NI STRATOR for EQUAL OPPORTUNI TY
PROGRAMS, Code E NASA HEADQUARTERS, WASHI NGTON, D.C. 20546. The request nust
i nclude the specific factual grounds supporting Conpl ai nant’s belief and
shoul d i nclude rel evant docunents and w tness statenments, if available.

7. If the parties agree that the ternms of this Settlenent Agreenent shall be
treated as confidential, no disclosure of this agreenent shall be nade by any
i ndi vidual w thout the nutual consent of the parties unless required or
permitted by subpoena, court order, law, or regulation, or to any agency

of ficials or enployees on a need to know basis.

8. Nothing in this agreenment shall be construed as an adm ssion by the Agency
of liability or of the allegations underlying the conplaint. The Agency
neither admits nor finds enploynent discrimination or any violation of
applicable civil service laws or any statute or regulation on the part of its
of ficers or enpl oyees, past and present.

9. Conpl ai nant acknow edges that Conpl ai nant has read and understood all of
the provisions of this Settlenent Agreenment and that Conplainant enters into
it voluntarily with full knowl edge of its effects, conditions, and

requi renents, and not under any undue hardship, duress, or coercion
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In Wtness Wereof, Conplainant hereby executes this docunent, acknow edgi ng
its terns and conditions, that they have been fully understood.

COVPLAI NANT DATE

AGENCY COFFI CI AL DATE

| do hereby declare and affirmthat the signatures contained above are true
and accurate.

NOTARY DATE
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APPENDI X D

SAMPLE OLDER WORKERS' BENEFI TS PROTECTI ON ACT ( OABPA) SETTLEMENT
AGREEMENT FORM

COVPLAI NANT" S NAME
V.

ADM NI STRATOR, NASA,
RESPONDENT

Conpl ai nant, and Respondent, National Aeronautics and Space

Admi ni stration, (hereinafter NASA, or the Agency) do hereby enter into this
agreenment to settle the above-captioned conplaint. The parties to this
Settl enment Agreement recognize that this agreenent settles clainms of
discrimnatory treatnent. The terns and conditions that constitute this
agreenent are set forth bel ow as foll ows:

1. The Agency agrees to and/or to provide
to the Conpl ai nant by or before
t he expiration of cal endar days follow ng the execution of this

Settl enent Agreenent.

2. The Agency further agrees that it will not engage in any act, nor will it
approve of or sanction any act, which shall constitute retaliation or reprisa
agai nst Conpl ai nant resulting from Conpl ai nant’s invol venent in this process.

3. In exchange for this representation, Conplainant agrees to the foll ow ng:

(a) By signing this Settlenment Agreenent, Conpl ai nant hereby

di smisses and withdraws, with prejudice, this Conplaint and al
pendi ng conpl ai nts agai nst this Agency, regardl ess of the nature of
the conplaint including, but not linted to conplaints filed by
Conpl ai nant on , , .

(b) Conplainant will execute any ot her docunent necessary to

i mpl ement and effectuate the provisions of this Settlenment
Agreenent, including but not Iimted to a witten withdrawal with
prejudi ce of this Conplaint, and any ot her conpl aint w thdrawn
pursuant to this agreenent.

(c) Conplainant agrees that none of the events set forth in the
above-cited Conplaint, and any other conplaint w thdrawn pursuant
to this agreenment, shall be used by Conpl ai nant as the basis for
any subsequent action against the United States, or any of its
agenci es, officers, enployees, or agents, including wthout
l[imtation, any individual referenced in the conplaint and the
record thereof, in any admnistrative, judicial, or other forum

(d) Conplainant agrees to settle, rel ease, and forever discharge
the United States, NASA, its officers, and enpl oyees, both past and
present, in their individual, personal, and official capacities,
directly and indirectly fromall clainms, conplaints, appeals,
demands, debts, damages, attorney fees and costs, and any causes of
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action whatsoever arising out of the events set forth in the above-
cited Conpl aint, and any other conplaint wthdrawn pursuant to this
agr eenent .

(e) Conplai nant acknow edges that by virtue of this Settl enment
Agreenent, Conplainant is waiving rights and clains under various
Federal laws, including but not limted to Title VII of the Cvil
Rights Act, 42 U S.C. 2000e, et seq.; the Age Discrinnation in
Enmpl oynment Act (ADEA), 29 U S.C. 621 et seq.; the A der Wrkers
Benefit Protection Act, 29 U S.C. 626 et seq.; and the
Rehabilitation Act, 29 U S.C. 791 et seq.

4. This Settlenent Agreenent shall be bindi ng upon Conpl ai nant as well as
Conpl ai nant’ s heirs, assigns, representatives, proxies, guardians or any other
person or entity acting on behalf of, or at the behest of Conplai nant.

5. This docunent represents and expresses the entire agreenent between
Conpl ai nant and NASA resol ving the above-cited Conplaint. No other prom ses
oral or witten have been nade or if made, are not binding. This docunent
cannot be altered, nodified, wthdrawn, rescinded or supplenented in any
manner after the date upon which it becones effective pursuant to the terns
contained in Paragraph 11 of this Agreenent, unless nmutually agreed in witing
by the parti es.

6. If Conpl ai nant believes that for whatever reason, the Agency has not
specifically conplied with the terms of this Settlenent Agreenent, Conpl ai nant
may request that said terns be specifically inplenented, or alternatively,
that the Conplaint be reinstated for further processing at the point
processing closed, in accordance with procedures found in 29 C.F. R 1614.504.
Any such request must be nmade within 30 cal endar days of the date the
Conpl ai nant knows or reasonably shoul d know of the nonconpliance. The request
nmust be forwarded to the ASSOCI ATE ADM NI STRATOR for EQUAL OPPORTUNI TY
PROGRAMS, Code E NASA HEADQUARTERS, WASHI NGTON, D.C. 20546. The request nust
i nclude the specific factual grounds supporting Conpl ai nant’s belief and
shoul d i nclude rel evant docunments and w tness statenments, if available.

7. If the parties agree that the ternms of this Settlenment Agreenent shall be
treated as confidential, no disclosure of this agreenent shall be nade by any
i ndi vidual w thout the nutual consent of the parties unless required or
permitted by subpoena, court order, law, or regulation, or to any agency

of ficials or enployees on a need to know basis.

8. Conpl ai nant is hereby advised to consult with an attorney prior to signing
this agreenent. In the event that Conplainant has already retai ned an
attorney, Conpl ai nant acknow edges that the attorney has revi ewed and
expl ai ned the provisions of this Settlenment Agreenent.

9. Conpl ai nant hereby acknow edges that the Agency has provided Conpl ai nant a
period of time not |ess than 21 days, to consider the terns and conditions
contained in this agreenent prior to final execution if Conplainant so
requires.

10. Nothing in this agreenment shall be construed as an admi ssion by the
Agency of liability or of the allegations underlying the conplaint. The
Agency neither admits nor finds enploynment discrimnation or any violation of
applicable civil service laws or any statute or regulation on the part of its
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of ficers or enpl oyees, past and present.

11. Conpl ai nant acknow edges that Conpl ai nant has read and understood all of
the provisions of this Settlenent Agreenent and that Conplainant enters into
it voluntarily with full knowl edge of its effects, conditions, and
requi renents, and not under any undue hardship, duress, or coercion

12. Conplainant is hereby notified that the terns and conditions contai ned
herein will becone binding and enforceable seven (7) cal endar days foll ow ng
the date of execution. At any time prior to the expiration of this seven

cal endar day period, Conplainant nay revoke this Settlenment Agreenent for any
reason.

In Wtness Wereof, Conplainant hereby executes this docunent, acknow edgi ng
its terns and conditions, that they have been fully understood, that an
adequate period of tinme has been afforded to allow for consideration of said
terns and conditions, and that an opportunity has been afforded to seek | ega
counsel , and counsel has either been sought or know ngly declined by the
under si gned.

COVPLAI NANT DATE

AGENCY COFFI CI AL DATE

| do hereby declare and affirmthat the signatures contained above are true
and accurate.

NOTARY DATE

NOTE: If there are any other rights, particularly ADEA rights conferred upon
t he Conpl ai nant whi ch are bei ng wai ved pursuant to this agreenent, those
rights nust be specifically set forth in the agreenent.

CHECK THE MASTER LI ST at https:// repository. nsfc. nasa.gov/directives/directives. htm
VERI FY THAT THI S | S THE CORRECT VERSI ON BEFORE USE




Mar shal | Procedures and Gui del i nes

0s01
Al ternative Dispute MPG 2010. 1 Revi si on: Baseline
Resol uti on Process
Date: March 27, 2000 Page 18 of 18
APPENDI X E

Informal EO Complaint Process
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